Faculty Book Display Case

School of Law

1-1-2015

Teaching Legal Frameworks
David Herring
University of New Mexico - School of Law

Follow this and additional works at: https://digitalrepository.unm.edu/law_facbookdisplay
Part of the Law Commons
Recommended Citation
Herring, David. "Teaching Legal Frameworks." Supplementing Socrates (2015). https://digitalrepository.unm.edu/
law_facbookdisplay/22

This Book Chapter is brought to you for free and open access by the School
of Law at UNM Digital Repository. It has been accepted for inclusion in
Faculty Book Display Case by an authorized administrator of UNM Digital
Repository. For more information, please contact amywinter@unm.edu.

Last Update 8/20/2014 1:58 PM

Legal Frameworks
David J. Herring, University of New Mexico School of Law

Legal frameworks are a critical element in basic legal analysis. They set out the
questions courts ask when addressing a particular issue, and law students need to learn the
applicable framework before proceeding with any type of rigorous legal analysis. But students
need to do much more than simply learn, or memorize, the current framework that applies to
the particular issue under analysis. They must develop the skill to construct the relevant
framework from primary source materials (e.g., court decisions) themselves.

This skill is critical because a legal framework is not simply presented to lawyers in
practice. Most often, they must painstakingly derive the framework from indeterminate and
ambiguous judicial precedent. In addition, a legal framework is not static. Legal frameworks
change as courts address new situations. Sometimes they change in radical ways, but most
often they change in subtle ways that require sophisticated assessment to discern,
understand, and incorporate. Thus, a legal framework is a complex moving target that calls
for one to engage in constant, on-going construction and deconstruction. Teaching novice
law students this skill is essential because, as explained below, legal frameworks define the
field of play for many forms of legal analysis such as cross-case reasoning. 1

In addition to identifying the particular questions that courts ask, a well-constructed
legal framework sets out the questions in the order the courts will address them in reaching
their decision on the particular issue. One can view a legal framework as a decision
flowchart, a concept that many law students find helpful. Of course, students must initially be
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able to recognize the issue presented -- another basic skill that they need to develop (i.e.,
issue spotting). But once they have identified the relevant issue, they must be able to
construct the questions a court will address in analyzing the issue and recognize the order in
which a court will address these questions.

Students derive an important subsidiary benefit in learning to construct a legal
framework. Namely, they learn the language of the courts in addressing a particular issue;
they become aware of terms of art in a particular area. This knowledge allows them to tailor
and phrase arguments in a way that is recognizable to the courts, making it easier for the
decision-maker to digest and consider the argument. For example, in the area of personal
jurisdiction, it is helpful to know that the courts ask whether the defendant has “purposefully
availed” himself of the forum. “Purposeful availment” is a phrase that a student is unlikely to
come up with and use on his or her own. Through the process of constructing a legal
framework, however, students become familiar with this phrase, and as they work in the area,
such phrasing becomes natural. In this way, students learn the language of the law.

The primary source material for beginning law students constructing legal frameworks
is appellate court opinions. This reflects the traditional teaching method used in first-year law
school courses. Professors assign readings that most often focus on appellate decisions
included in a casebook or similar material. Students read these materials before engaging
with the professor and fellow students in some form of class discussion. Through this
traditional case dialogue approach to law teaching, students learn the law and the skill of
legal reasoning. 2
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This teaching method can, and has been, criticized.3 However, it remains prevalent,
especially in traditional first-year law school courses such as Torts, Contracts, Property, Civil
Procedure, and Constitutional Law.4 And although it may focus too narrowly on case law as a
primary material for constructing legal frameworks, this method does allow students to
develop the skill of constructing such frameworks. The hope is that students will be able to
transfer this skill as they move on to construct legal frameworks for issues that rely on
sources of law other than prior cases, such as constitutional, statutory, and regulatory
provisions. But again, current legal education emphasizes case opinions and decisions as the
primary source material for constructing legal frameworks.

A beneficial by-product of this use of court decisions in constructing legal frameworks
is the opportunity for students to appreciate the concept and power of precedent. The
construction of the law is somewhat like biological evolution.5 (It, of course, is not akin to the
concept of the blind watchmaker because judges are conscious and deliberate in making
decisions.6) Past decisions determine the way forward in many areas of law. There is
certainly a path-dependency aspect to legal decisions and the law. The legal decision-maker
proceeds down an already established path that leads to the next step forward, with no real
option to step backward.7

Students need to appreciate the importance of this path-dependency in defining the
law. Constructing legal frameworks based on a reading and discussion of prior judicial
decisions provides an opportunity to develop this appreciation. Students who gain this
appreciation carry with them a key insight that will benefit them in terms of developing the
skill of legal reasoning.
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The value of legal frameworks extends from this insight concerning case precedent.
Precedent allows one to define the bounds within which appropriate legal analysis takes
place. A legal framework identifies and articulates these bounds. Defining and knowing the
bounds for legal analysis makes the process of analysis more efficient: one is less likely to
stray off course into irrelevancy if bounds are recognized and respected. In other words,
there is much less wasted effort as a result of constructing a legal framework.

Additionally, a legal framework increases the likelihood of successful legal argument.
Because a legal framework is constructed from prior court decisions and uses the language
of the courts, judges are more likely to understand and digest an argument made within the
appropriate legal framework. The advocate is able to present his or her analysis within the
bounds that the courts have set, speaking their own language to them. This approach assists
a judge in both making and explaining a decision, and, thereby, increases the likelihood that
a judge will view the argument favorably.8

Because legal frameworks are important and provide significant benefits in the
process of legal analysis, it is important to teach law students how to construct these
frameworks. Students must struggle to become comfortable with the intellectual discomfort
entailed in constructing a legal framework based on case precedent.

To start this difficult learning process, it is helpful to provide students with several
examples of the construction of legal frameworks. The examples could come from any area
or issue of law that has generated a line of cases, court decisions, and explanations of the
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decisions. The following examples focus on three issues: personal jurisdiction, Congress’
commerce power authority, and dormant commerce clause limits on state regulation.

In my Civil Procedure course, personal jurisdiction is a five-week unit, comprising
fifteen class sessions. The core of the unit consists of an examination of a dozen United
States Supreme Court decisions that address the issue of personal jurisdiction.9 I have two
primary goals in teaching this line of cases: 1) develop students’ ability to construct legal
frameworks from case precedent by working together to construct such a framework in a
particular area; and 2) develop students’ ability to engage in cross-case legal reasoning10
through the comparison of cases within the legal framework we construct. The discussion
here will focus on the first goal.

In addressing the personal jurisdiction issue, a court must decide if it has authority
over the defendant before it. In other words, the court must determine if it may render a valid
and binding judgment that affects the defendant in the case.

The line of cases begins with Pennoyer v. Neff, an 1877 decision by the United States
Supreme Court.11 In Pennoyer, the Court interpreted the newly adopted Fourteenth
Amendment Due Process Clause12 to require physical presence of the defendant or the
defendant’s property in the forum state in order for the court to exercise jurisdiction over the
defendant. The Court focused on the concept of sovereign territory and the limits inherent in
territorial boundaries, and implicitly rejected a focus on a broader concept of fairness. The
Court indicated that, if a defendant’s property has been properly attached by a plaintiff, a
court has jurisdiction whether or not the defendant is fully aware of the suit or is capable of
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mounting a defense. Through class discussion, students begin to realize that the Court’s
opinion reflects a formalistic approach based on territorial boundaries. With this realization
they construct a legal framework that asks only whether a defendant or his property is
physically present in the forum court’s jurisdictional territory.

As the national economy and new technologies changed American society and
individual lives, the Court began to alter the Pennoyer legal framework. In a 1927 case, Hess
v. Pawloski, that addressed automobile travel across state lines, the Court allowed
jurisdiction over a defendant not physically present in the forum state.13 The Court upheld the
fiction of a driver’s consent for the appointment of an agent to receive service of process, and
effectively, to jurisdiction in the forum state once he drives into the state. The Court, in
addition to relying on the fiction of consent, noted some factors that made jurisdiction in this
case fair. The applicable state statute limited jurisdiction to actions arising from the driver’s
conduct in the state; required notice to defendant via registered mail; and provided for
continuances to allow defendant to prepare and present an effective defense. In class, the
student’s discuss whether fairness factors are relevant and whether they are part of revised
legal framework in this area.

In a 1945 decision, International Shoe Company v. Washington, the Court rejected
fictions like the one relied on in the interstate driver case to find defendants essentially
“present” in the forum state.14 Instead, the Court focused on the defendant’s level of activity in
the forum state, explaining that the defendant must have certain minimum contacts with the
forum such that jurisdiction does not offend “traditional notions of fair play and substantial
justice.”15 The Court did not require defendant’s physical presence for jurisdiction. However,
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the federal system and state boundaries still mattered – jurisdiction must be reasonable in the
context of our federal system of government. In addition, the Court stated that an estimate of
inconveniences of the litigation in the particular forum is relevant. The students struggle with
these concepts and begin to construct a new “minimum contacts” legal framework for cases
in which defendant’s activities in the forum gave rise to the suit.

In a series of subsequent decisions, the Court develops and elaborates the minimum
contacts analysis. One could view the Court as developing two branches of inquiry. For the
first branch, often referred to as the “purposeful availment” branch16, the Court requires
purposeful activity by the defendant in the forum state.17 However, in what are labeled
“stream of commerce cases,”18 the members of the Court have not been able to reach a
majority interpretation of “purposeful availment.” One group finds that the placement of a
product in the stream of commerce (i.e., a distribution system) constitutes purposeful
availment in a state where the defendant’s product is found and causes injury.19 Another
group of Justices asserts that there must be something more than the stream of commerce
sweeping defendant’s product to the forum state. For them, purposeful availment requires a
“plus factor” such as advertising in the forum state or designing the product for use in the
forum.20 The Court’s split on the meaning of purposeful availment creates a difficult ambiguity
for law students, but the cases make clear that this is a relevant question in the analysis of
the personal jurisdiction issue. This question is a component of the legal framework. The
cases also make clear that “purposeful availment” is a term of art that is part of the language
used by the courts in this area.
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The second branch of the minimum contacts test, sometimes referred to as the
“reasonableness branch,”21 involves an ambiguity that is different in kind from the ambiguity
within the first branch. The ambiguity here is whether the second branch serves any
significant function in the analysis. Although the Supreme Court regularly discusses it, the
Court seldom bases a decision on it.

According to the Supreme Court, a court must assess several factors in order to
determine if jurisdiction over the defendant is reasonable. The primary factor is the burden
placed on the defendant by having to present a defense in the forum. Due process
considerations instruct that the defendant must have a reasonable opportunity to present his
or her defense. However, in assessing reasonableness, the courts also consider the plaintiff’s
interest in the forum, the state’s interest, judicial efficiency, and the states’ shared interest in
achieving justice.22

These considerations could be part of the legal framework. However, the Court in
several cases appears to merely articulate this second branch while giving it no, or minimal,
consequence in reaching a decision.23 The Court did reach a consensus decision in one
difficult stream of commerce case that involved a foreign defendant by considering the factors
within the second branch.24 However, even in cases involving foreign defendants, it is not
clear how often, and to what extent, these considerations become operational or
meaningful.25

This situation confuses students. Many conclude that the second branch is part of the
legal framework in this area because the courts ask the reasonableness questions, but see it
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as a weak component that does not come into play in most cases. Some students view this
component as relatively strong in that it may affect the answers to the purposeful availment
question, but the courts rarely articulate this interplay between the two branches. Overall,
students tend to include the reasonableness assessment in the framework, albeit as a weak
element.

The Court has decided other cases that add elements to the legal framework. In a few
cases, the Court has addressed the situation in which the defendant’s activities giving rise to
the suit did not occur in the forum state.26 These cases have been labeled “general
jurisdiction” cases,27 and they are treated differently from “specific jurisdiction” cases in which
the defendant’s activities in the forum gave rise to the suit. For general jurisdiction cases, the
Court requires more than minimum contacts in order to assert jurisdiction over a defendant.
The Court requires systematic and continuous activity by the defendant in the forum.28
Because of these general jurisdiction case decisions, an important preliminary question within
the legal framework is whether the suit arose from defendant’s activities in the forum.

The Court has also decided cases that define the scope of operation of the legal
framework in this area. In a 1977 case, Shaffer v. Heitner, the Court essentially reversed the
1877 case studied at the beginning of the unit, holding that the attachment of a defendant’s
property in the forum state was not automatically sufficient to establish jurisdiction.29 Due
process requires minimum contacts between defendant and the forum in order to allow a
court jurisdiction even in a case in which defendant’s property has been attached.30 In
another case, Burnham v. Superior Court of California, a group of Justices indicated that
physical presence of the defendant in the forum, as evidenced by service of process on the
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defendant in the forum, automatically provided jurisdiction for the forum’s courts.31 This case
makes clear that concepts of physical presence and formal territoriality that lay at the core of
the earliest decisions in this area remain alive and relevant. In the context of the minimum
contacts analysis, these concepts likely manifest themselves in the purposeful availment
question. Although this decision may technically lie outside the focused minimum contacts
legal framework, the concepts it reflects provide law students with insights that are helpful in
constructing the framework and in analyzing new cases within the framework.

As students read and discuss this line of cases they construct the legal framework that
applies after one determines that a statute or rule authorizes the court to exercise jurisdiction
over the defendant.32 A court proceeds with the constitutional Due Process analysis as
follows:

1. Does the case arise from or relate to the defendant’s activities in the forum
state?

a. If the answer is no, did the defendant have systematic and continuous
contacts with the forum state, allowing the court to exercise general
jurisdiction over the defendant?

b. If the answer is yes, the court must proceed to the minimum contacts
analysis by asking two primary questions:

1. Did the defendant purposefully avail himself of the forum?; and
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2. Would the exercise of jurisdiction over the defendant be reasonable
and adequately convenient?

In answering the second question a court assesses several factors:


The burden placed on the defendant by having to litigate in the forum
(this is the primary factor)



The plaintiff’s interest in the forum



The forum state’s interest in the litigation



Judicial efficiency



The states’ shared interest in achieving justice

The set of questions constitute a legal framework. The construction of the framework
provides and defines the boundaries for the analysis of personal jurisdiction, and, in turn,
informs the novice law student of the relevant questions that call for rigorous analysis through
factual comparisons among precedent cases, policy considerations, and other methods of
reasoning that lead to reasonable and coherent conclusions. The framework is the scaffold
that supports the formulation of effective arguments. It is the playing field upon which analysis
and argument take place.

The resulting framework, with its short list of questions, appears simple. But this
appearance is deceptive. The process of constructing the framework raises difficult questions
about its structure and coherence. Beginning with the Burger King case,33 for example, the
Court is not clear whether the two questions within the minimum contacts test are
independent of one another or interrelated. The Court indicates that there may be a sliding
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scale relationship. For example, it may be that a high degree of reasonableness would
overcome a low level of purposeful availment in the forum by the defendant. Some members
of the Court appear to reject this idea, seemingly reaching a decision of no jurisdiction as
soon as purposeful availment is found to be lacking or very weak.34

This ambiguous situation raises a serious question for students: How is this concept,
and the ambiguity that surrounds it, reflected in the framework? Answering this question is a
struggle for students. That struggle reveals the complexity that lies behind a seemingly
simple legal framework. This complexity presents an opportunity for new arguments within,
and about, a legal framework. Thus, the construction of a basic and somewhat settled legal
framework allows for rich class discussion that opens students’ eyes to the value of
complexity in formulating creative arguments within the framework itself.

Another example of the construction of a legal framework is provided by the definition
of Congress’ authority under the commerce clause which provides, in relevant part, that
Congress has the power “to regulate Commerce…..among the several states.”35 As with
personal jurisdiction, there is a useful line of case decisions in this area. My Constitutional
Law class examines six U.S. Supreme Court decisions in chronological order,36 ending just
before the Court’s latest ruling in this area.37

The examination of these cases through close reading and class discussion allows the
students to construct a legal framework that includes two seemingly separate lines of
questions. The courts address these questions when examining Congress’ attempt to
regulate intrastate, or local, activities. Each of the two lines of questions, as outlined below,

Legal Frameworks
Page 12

Last Update 8/20/2014 1:58 PM

provides a separate route to a conclusion about the constitutionality of a federal statute under
Congress’ commerce power authority.

The first line of inquiry proceeds as follows:

1. Does the federal law regulate an activity (vs. inactivity)?38
(If no, Congress is unlikely to have commerce power authority to regulate in this
area.)

2. If yes, is the regulated activity local or intrastate in nature?39
(If no, Congress is likely to have commerce power authority to regulate the
interstate activity directly, without reliance on the Necessary and Proper Clause.)

3. If yes, is the regulated local activity commercial or economic in nature?40
(If no, Congress is not likely to have commerce power authority to regulate the
local activity, but see the second line of inquiry below.)

4. If yes, does the regulated local activity have a substantial effect on an aspect of
interstate commerce?41
(If no, Congress is not likely to have commerce power authority to regulate the
local activity, but see the second line of inquiry below.)
(If yes, Congress is likely to have commerce power authority to regulate the local
activity.)
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The separate second line of inquiry poses the same beginning two questions as the
first line, and then proceeds as follows:

3. If yes, is the regulated local activity a component of a larger legislative scheme that
regulates interstate commerce/ economic activity?42
(Note that this line does not inquire into the economic nature of the regulated
activity itself.)

(If no, Congress is not likely to have commerce power authority to regulate the
local activity, but see the first line of inquiry above.)

4. If yes, is the regulation of the local activity necessary to secure the effectiveness of
the larger legislative scheme?43

(If no, Congress is unlikely to have commerce power authority to regulate the local
activity – but see the first line of inquiry above.)

5. If yes, is the regulation of the local activity appropriate in that it is a plainly adapted
means to achieve a legitimate end pursuant to Congress’ power to regulate
interstate commerce?44

(If no, Congress is unlikely to have commerce power authority to regulate the local
activity, but see the first line of inquiry above.)

Legal Frameworks
Page 14

Last Update 8/20/2014 1:58 PM

6. If yes, is the regulation of the local activity proper in that it does not violate any
other constitutional principle such as federalism /state sovereignty? 45

(If no, Congress is unlikely to have commerce power authority to regulate the local
activity.)

(If yes, Congress is likely to have commerce power authority to regulate the local
activity.)

The questions posed within the two lines of inquiry constitute a legal framework.
Beginning law students struggle to develop this framework through case reading and
discussion. However, once they have constructed it, they can use it to analyze and assess
new cases. The Sebelius case provides students an opportunity to do this.

In Sebelius, the U.S. Supreme Court addressed a challenge to the requirement in the
federal Affordable Care Act that individuals purchase health insurance.46 As part of their
challenge, the plaintiffs asserted that Congress did not have commerce power authority to
enact the individual mandate. Having developed the relevant legal framework, students can
examine the facts of Sebelius and predict the Court’s analysis and decision. Students quickly
focus on the first question in each of the framework’s two lines of inquiry – Does the federal
law regulate activity? They realize that this case involves Congress mandating individuals do
something they have, as yet, failed to do – purchase health insurance. If this failure is viewed
as activity, the students realize that Congress is likely to have authority under either line of
inquiry because this activity is economic in nature and has substantial effects on interstate
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commerce, and because regulation of this activity is an essential component of a larger
legislative scheme that regulates interstate commerce.

Once students read the Court’s opinions in Sebelius, they are comforted that the
majority, dissent, and concurring opinions speak in terms of, and ask questions from, the
legal framework they have developed.47 They also are satisfied that the Court focuses on the
activity/inactivity distinction as they have predicted. Thus, the legal framework does a great
deal of work for the students in helping them to understand both the language and the
reasoning of the Court, even if they may not agree with the result, namely, that failure to
purchase insurance is not activity. They have developed a tool that not only allows them to
formulate coherent arguments within the bounds of case precedent, but also allows them to
understand a new case decision.

In addition, students can perceive, and begin to comprehend, explanations of, or
changes to, the legal framework. For example, the majority opinion in Sebelius provides
insight into the last question in the second line of inquiry. The majority explains that the
individual mandate is not “proper” under the Necessary and Proper Clause which provides
the foundation for the line of inquiry.48 Even though the mandate does not violate the
Constitution by commandeering state agents, as the dissent points out, it is still not proper
because it is not a measure “derivative of, and in service to, a granted power”49 – here the
commerce power. Thus, the majority explains how the word “proper” should be interpreted for
purposes of answering the last question in the framework.50

Legal Frameworks
Page 16

Last Update 8/20/2014 1:58 PM

A further example of an explanation of the second line of inquiry is provided by Justice
Scalia’s separate opinion.51 (Justice Scalia had previously provided a seemingly expansive
area of operation for the second line of inquiry in his concurring opinion in Raich 52– a case in
which the Court held that Congress had commerce power authority to regulate marijuana
grown in small amount for one’s own use). In Sebelius, Justice Scalia addresses the fourth
question by explaining that the mandate is not a necessary component of the larger
legislative scheme that regulates interstate commerce authority. Distinguishing Raich, he
asserts that the individual mandate was not the only practicable way of reducing health
insurance premiums and securing insurer profitability. In his view, Congress could have used
other measures to achieve its goals. Thus, the answer to the fourth question in the legal
framework -- asking whether the challenged regulation is necessary to secure the
effectiveness of a larger legislative scheme -- is “no,” and Congress does not have authority
to enact the regulation pursuant to its commerce power.53 By studying and discussing Justice
Scalia’s opinion, students gain a deeper understanding of a part of the legal framework they
have constructed.

A third, and final, example of the construction of a legal framework is provided by
another area of constitutional law -- dormant commerce clause doctrine. In this area, the
courts protect both Congress’ commerce power and interstate commerce itself from state or
local regulation that interferes with interstate commerce.54

A line of cases in this area provides students with the raw material to construct a legal
framework.55 In deciding these cases, the courts appear to raise a set of questions that they
address roughly in the order provided here:
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1. Does the state or local law discriminate against out-of-state persons and/or
interstate commerce, or is it an evenhanded measure that has only incidental
effects on interstate commerce?56

a. If the state or local measure is discriminatory, the measure is per se invalid,
unless one of the following two questions is answered in the affirmative:

i. Is the state or local government acting as a market participant
through its action rather than as a market regulator?57

(If no, the measure is likely invalid, but see the next question.)
(If yes, the measure is valid.)

ii. Does the discriminatory state or local measure favor only a public
entity that performs a traditional government function?58

(If the answer is no, the measure is likely invalid, but see the previous
question.)

(If the answer is yes, the measure is examined under the Pike
balancing test articulated in the question below.)59
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2. If the answer to the initial question (question 1. only) is no, in that the measure is
evenhanded with only incidental effects on interstate commerce, the measure is
examined under a balancing test that asks the following question:

Does the evenhanded measure impose burdens on interstate commerce that
are clearly excessive in relation to the measure’s putative local benefits?60

(If the answer is yes, the measure is invalid.)
(If the answer is no, the measure is valid.)

The questions above constitute a legal framework. However, the courts have not
provided a comprehensive analysis, or even clarity, in this area. The courts appear to be
uncomfortable with their role in this area – protecting, and perhaps utilizing, a power of
Congress in the face of congressional inaction. The discomfort has given rise to messy legal
doctrine that the courts fail to explain fully and clearly. 61

Because of this lack of clarity, students struggle with constructing a legal framework in
this area. However, it is an exercise in sophisticated, close-case reading that may yield
significant educational benefits. Students become acutely aware of the ambiguity in this area
of law. They also can realize the implications of this ambiguity for other constitutional law
issues. For example, by the time my students turn to the dormant commerce clause line of
cases, they have already studied the Garcia decision, in which the Court found the “traditional
government functions” test to be incoherent.62 As they construct the legal framework in this
area, they see the Court rely on this test (see question 1.a.ii. above). Students can ask
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themselves whether the Court has effectively overruled Garcia. They can also search for an
explanation for the Court’s use of the test in one area, but not another, in light of the
constitutional text and federalism principles. The bottom line is that the construction of the
legal framework in this area allows students to confront the frustrations of legal ambiguity and
begin to appreciate such ambiguity for the insights and opportunities it provides for
constructing arguments within the bounds of precedent.

As mentioned above, constructing legal frameworks introduces students to the
language of the law. To bring this benefit of legal frameworks home in the dormant commerce
clause area, I have students read the oral arguments before the Supreme Court in the United
Haulers case.63 The students can relate the dialogue between the advocate and the Court to
their legal framework. They realize that the advocates speak in the language of the Court’s
framework (e.g., traditional governmental functions). Even the ambiguous framework in this
area sets the boundary for effective arguments. Students also realize that they have a fairly
robust tool that provides them with insights and a new perspective for comprehending cases
and constructing arguments in a particular area of law.

Because one constructs legal frameworks from a line of case precedent, these
frameworks are inherently unstable. They will change as new cases are decided. Thus, law
students eventually realize that there are times to argue outside the bounds set by the
frameworks that they have constructed. The trick is to develop the skill to realize when such
out-of-bounds arguments are not simply a waste of time and words.
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One way to develop this skill is to explore practical and policy considerations that may
support a change to an established legal framework. For example, in the area of personal
jurisdiction the question of whether a court’s jurisdiction is reasonable and adequately
convenient may be affected by developments in travel and communication. As it becomes
easier for defendants to travel to a distant forum and to communicate with witnesses,
attorneys, and courts who are located in the distant forum, the need to ask this question may
fade, if not disappear. Such developments may lead to a significant change in the legal
framework, possibly leading the astute advocate to minimize the time and words spent
arguing about the reasonableness and convenience of the forum. This possibility of change
would be especially strong when, as now, the courts seem to pay little attention to this
question, especially in cases involving domestic defendants.64

In contrast, the question of whether the defendant purposefully availed himself of the
forum does not appear to be subject to change based on the practical considerations noted
above. This question appears to arise from principles of federalism – a basic component of
the design of the U.S. political structure. Because it is based on principle, rather than social
conditions, it may be less subject to change. This resistance to change is especially likely
because it appears that the courts take the relevant principle very seriously, often deciding
cases based on the answer to the question arising from the principle.65 The astute advocate,
therefore, would likely spend a good deal of time and words in addressing this question.

The Lopez case in the commerce power area provides a second example of
recognizing room for, or likelihood of, change in a legal framework66. In Lopez, students see
the Court seemingly add a new question to the legal framework. In previous cases, the courts
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had simply asked whether a federal statute regulated a local activity that had substantial
effects on interstate commerce in order to determine whether Congress had authority to
enact the statute. But principles of federalism seemed to be growing in salience, especially
for conservative members of the Supreme Court leading up to Lopez. These principles had
given rise to concerns about federal overreach in several areas.67

Some asserted that the previous legal framework gave Congress virtually unlimited
authority under the commerce power. The time was ripe for the Court, with its somewhat
conservative majority, to define a more robust limit on the commerce power. This opened a
door to an argument that went outside the bounds of the existing framework. Justice
Rehnquist, in his majority opinion, accepted such an argument, adding the question of
whether the local activity is economic in nature. This new threshold, categorical test seemed
to foreclose commerce power authority over non-economic local activities, even if they had a
substantial effect on interstate commerce. (But see the second line of inquiry under the
commerce power legal framework described above.) Lopez illustrates the opportunity to
construct arguments outside an existing legal framework if attitudes have developed or
shifted in a way that makes courts receptive to such an argument.

The skill needed to recognize this receptivity is difficult to teach, but class discussions
allow law teachers an opportunity to plant the seed for this development. The instructor must
deliberately and actively work with the novice student, with the goal of developing the
practical judgment possessed by an expert attorney. It is difficult work, but it can give rise to
some of the most interesting and enlightening class discussions.
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While changes in technology and social conditions, along with changes in attitudes
and political principles, appear to open the door to arguments that arise outside a current
legal framework, compelling individual case facts do not. The Worldwide Volkswagen case in
the personal jurisdiction area provides an example.68 Despite the fact that the plaintiffs were
seriously injured in the forum state, hospitalized there, and relatively immobile, the Court
decided the case by addressing only the defendant’s purposeful availment, finding that the
defendants had not availed themselves of the forum. The Court seemingly refused to shift the
framework’s initial focus on purposeful availment to an overall assessment of reasonableness
that would allow for a serious weighing of the plaintiffs’ interest in the forum state.

The Raich case in the commerce power area provides another example.69 Both of the
plaintiffs suffered from serious medical conditions and were in severe pain. They found their
only relief by consuming marijuana under a doctor’s treatment. A doctor for one plaintiff
believed that forgoing cannabis treatments would certainly cause that plaintiff excruciating
pain and could prove fatal.

Federal law made the plaintiffs’ use of marijuana illegal. Federal officials actively
targeted one plaintiff’s home, seizing and destroying six cannabis plants. The plaintiffs
brought suit in federal court, challenging the federal law.

The Supreme Court recognized the plaintiffs’ sympathetic situation to some extent, but
still diligently applied the legal framework to find that Congress had authority to pass a law
that criminalized an individual’s growing and consuming her own marijuana. In applying the
legal framework, the Court refused to find that the plaintiffs’ activity was non-economic in
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nature or that the law as it related to the plaintiffs was not a necessary element of a larger
legislative scheme that regulated interstate commerce and thus beyond Congress’ commerce
power authority. The Court refused to stray outside the framework in a way that allowed
recognition of the plaintiffs’ rather compelling need to use marijuana for pain relief.

Such judicial loyalty to a legal framework in the face of sympathetic facts fuels
critiques of the courts – both their reasoning and results. This criticism is often the starting
point for critical legal analysis.70 In following a framework, the courts can appear insensitive to
the facts of a particular case, inflexible, and even biased.

But it is important to recognize that the construction, along with the rigorous
application and consideration of a legal framework is the necessary first step in effective
critiques of judicial opinions and the law: the framework opens the door for the legal critique.
Novice law students can realize this role of a legal framework through open and patient class
discussions. But before a deep, sophisticated critique can occur, students must construct the
relevant framework. The skill of constructing a legal framework lies at the core of rigorous
analyses and discussions.

In summary, legal frameworks serve several important functions in connection with
educating novice lawyers. The primary function is to define the boundaries for constructing
relevant and effective legal arguments. By using case precedent to recognize the questions
that the courts ask in addressing a particular issue, and the order in which the courts ask the
relevant questions, a law student defines the boundaries for legal analysis and argument.
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Recognizing and staying within the bounds of precedent allows a law student to be efficient in
analyzing a particular issue and effective in making legal arguments.

An important secondary function of legal frameworks is to allow novice lawyers to
know when they are departing from case precedent. Thus, legal frameworks provide a
starting point for critique of current law and for the construction of creative, sophisticated
arguments for change. By constructing and knowing a particular legal framework, a student
can begin to recognize how new considerations and arguments may justify a departure from
the previously accepted approach. This allows for deeper insights into, and enhanced
discussion of, the legal precedent.

This recognition also allows a student to begin to develop the skill of practical
judgment concerning the likely effectiveness of arguments that rely on factors that exist
outside the current legal framework. The student can begin to assess if the time is right for
such an argument, asking if the argument is sustained by more than sympathetic or
otherwise compelling facts. Have social conditions changed in a way that supports an
argument outside the current framework? Have attitudes, principles, or policies shifted in a
way that supports the argument? These questions arise in reference to a particular legal
framework, thus indicating the importance of knowing and understanding the framework.

Another secondary function of legal frameworks is to introduce students to the role and
value of case precedent. By using a line of cases to construct a useful legal framework,
students come to appreciate precedent. It is the raw material for the scaffold that will support
effective analyses and arguments.
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And, as mentioned above, the construction of legal frameworks introduces students to
the language of law. Courts and lawyers employ many terms of art in posing the questions
that constitute a legal framework. By recognizing and using these terms (e.g., “purposeful
availment”) in their work to construct frameworks, novice law students learn a new language.
By developing this language, students gain the capacity to frame their arguments in terms
that are understandable and effective for a legal audience.

In conclusion, the construction of legal frameworks from a line of precedent cases
provides law students with important educational benefits. Legal educators need to teach this
fundamental skill even if it simply reflects a long tradition in law teaching and is nothing new.
This basic aspect of legal education should not be lost. It should, rather, be improved.
However, the traditional Socratic, or case-dialogue, method of law teaching is likely not the
most effective way to develop the skill of constructing legal frameworks.71 In fact, there are
indications that legal educators can use supplemental or alternative methods to achieve more
significant learning gains in this area – the larger subject of this book.72 In exploring new
teaching methodologies and approaches, however, we should not lose sight of this basic
learning goal for novice law students.
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